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Outline

1. Bayh-Dole Act (1980), DMCA (1998)
2. Legal monsters as weapons: MIPGA

3. Youngness (and ingenuity) versus monstrosity
since the 1980s






Intellectual Property (TRIPS 1994). a
Western (American) category conquering the
world
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45 years of history in a nutshell (Part 1)

* Diamond v. Chakrabarty, 447 U.S. 303 (1980)

human-made bacteria could be patented under the
patent laws of the United States because such an
iInvention constituted a "manufacture” or "composition
of matter”

* Bayh-Dole Act (1980) American universities can
patent inventions resulting from publicly funded
research activities



Bayh-Dole Act 1980 — Traficonte (2021)
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Abstract

Much of the innovation in the American economy originates in the federal research system—the vast set of
federal agencies that directly fund R&D at public research centers, universities, and industrial labs. By the
time these innovations are eventually brought to market, however, they are under private control, a result of
the legal framework that determines ownership rights to state-backed inventions. Since the passage of the
Bayh-Dole Act in 1980, government patent policy has been settled in favor of private ownership of
government-funded innovation. Why does the government channel massive amounts of public resources into
groundbreaking research, only to turn over the fruits of that research to private hands?

The standard explanation suggests that the “technology transfer” consensus rests on the modern rationale
that intellectual property rights are necessary to encourage back-end commercial development rather than
initial investments in research. Under this justification, even though private contractors do not assume the
up-front risks—as the traditional defense of patent rights holds—they may still require exclusive rights in
order to turn innovations into commercializable products. This rationale posits the commercial spinoff as a
chief aim of the federal R&D system, and thus emphasizes patent utilization and efficiency as leading
considerations. In the leadup to the 1980 watershed, this explanation goes, policy makers increasingly
embraced this rationale, and it quickly became the conventional wisdom on which the new consensus rested.
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Traficonte (2021)

The standard explanation suggests that the “technology transfer” consensus rests
on the modern rationale that intellectual property rights are necessary to
encourage back-end commercial development rather than initial investments in
research. Under this justification, even though private contractors do not assume
the up-front risks—as the traditional defense of patent rights holds—they may still
require exclusive rights in order to turn innovations into commercializable
products. This rationale posits the commercial spinoff as a chief aim of the federal
R&D system, and thus emphasizes patent utilization and efficiency as leading
considerations. In the leadup to the 1980 watershed, this explanation goes, policy
makers increasingly embraced this rationale, and it quickly became the
conventional wisdom on which the new consensus rested.
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Nine Points to Consider in Licensing
University Technology (2007)

 https://www.autm.net/AUTMM
ain/media/Advocacy/Docume

About
c E [/
nts/Points_to _Consider.pdf autm ents | Coaes. | oo | Teaster

Nine Points to Consider in Licensing University Technology

Home / About Tech Transfer / Principles and Guidelines / Nine Points to Consider in Licensing University Technology

Nine Paints to Consider in Licensing University Technology

The AUTM Board of Directors endorsed the Nine Paints to Consider in Licensing University Technology, and
invites your institution to do the same. Crafted by leaders at 12 US institutions, they illustrate suggested
technology transfer practices. Contact AUTM fo add your institution's name.

Download the Nine Points to Consider
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XX Rapporto Netval | Networkperla
Valorizzazione della Ricerca

- I
Un’occasione persa? °*

Rapporto NetVal 2025 a4

Italian Technology Transfer:

 The five best-performing entities
hold a total of 4,090 patents,
accounting for approximately 46%
of the total.

« 2023 (expenditure): approximately
€6.12 million.

« 2023 (income from active
licenses): €5.87 million, with an
average value of €94,300.

m
LaTribuna
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Premio Nobel per la medicina 2023

e https://www.robertocaso.it/20

23/09/24/liberta-di-ricerca-e-
profitto/

Nobel Prizes & laureates About Stories Educational Events & museums Q

The Nobel Prize in
Physiology or Medicine
2023

Laureates

Katalin Kariké
Drew Weissman

Prize announcement
Press release
Advanced information

Award ceremony speech

hhhhhhhhh
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Drew Weissman

Katalin Kariké
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45 years of history in a nutshell (Part I):
Pseudo-Intellectual Property

* Technological control

» Contract (e.g. End User
License Agrement)

* Copyright: legal
protection of

Technological Protection
Measures (TPMs)




Copyright: legal protection of Technological
Protection Measures (TPMs
« Sec. 1201 US Copyright Act -

Digital Millenium Copyright
Act (DMCA)1998

« Art. 7 dir. 1991/250 (2009/24)

| .
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The death of the scientific author: a
VICIOUS circle

’ Internet

Social norms

platforms
Intellectual Intellectual
Monopoly Property
Capitalism Pseudo-
Surveillance Intellectual
Capitalism Property

Bibliometrics
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Brembs et al. Plan | (2021)

«While public institutions hesitantly deliberate, commercial
providers act»

Microsoft
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When your journal reads you!

Stop Tracking Science

Surveillance Publishing

Jefferson D. Pooley

Muhlenberg College
pooley@muhlenberg.ed;

jeffpooley.com

A working paper, under revie,

The major ic publi have made cc ion and
trading of data about the research interests of individuals,
groups and research institutions their new business model.
Data about your scientific activities are collected in real time

LANDSCAPE S
ANALYSIS

The Changing Academic
Publishing Industry —
Implications for Academic
Institutions

SIEMS, R.

When your journal reads you

« Mysterious Triality | Main | The Binary Octahedral Group »

December 4, 2021

Surveillance Publishing

Posted by John Baez

Bjiérn Brembs recently explained how
“massive over-payment of academie publishers has enabled them to buy surveillance
technology covering the entire workflow that can be used not anly to be combined with our

private data and sold, but also to make ic (aka ' i)
decisions.”

Reading about this led me to this article:
+ Jefferson D. Pooley, Surveillance publishing.

It's all about what publishers are doing to make money by collecting data on the habits of their readers.
Let me quote a bunch!
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o2, {UNIVERSITY
" |OF TRENTO

Trento Law and Technology

Research Group
Student Paper n. 86

NAVIGATING
RISK IN VENDOR
DATA PRIVACY IL CAPITALISMO DEI MONOPOLI

P RACT| C ES INTELLETTUALI E L’EDITORIA DELLA
SORVEGLIANZA. UN’ANALISI DELLE
An Analysis of Elsevier's POLITICHE EUROPEE SULL’OPEN
ScienceDirect SCIENCE E SULLA REGOLAZIONE DEI
DATI

CAMILLA FRANCH
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Legal monsters as weapons: MIPGA

 April 26, 2025 (Trump)

» «Through the strategic use of tariffs,
we are recentering our trade policy
and securing stronger intellectual
property protections in new and
existing trade deals. Just as we
protect our physical property, we will
not tolerate the theft of our
intellectual property, and we will
defend our businesses and people
from those who are seeking to
steal American jobs and wealth».
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Salk [e Sabin]: Could you patent the sun?

» Salk Interviewed by Ed Murrow:
Murrow «Who owns this
patent?» Salk: «The people, |
would say. There is no patent.
Could you patent the sun?»

* Enzo Biagi intervista Albert
Sabin (1992): “| wanted this
vaccine to be inexpensive and
widely available. | didn't want to
get rich.”

 Milena Gabanelli, Francesco
Tortora 22.12.2025
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Istituto Mario Negri (Silvio Garattini) Why do we
not patent our findings? | .

«Why do we not patent our
findings?»

- FREEDOM FROM
CONFLICTS OF INTERESTS

- FREEDOM FROM
CRITICISM

 FREEDOM TO
COMMUNICATE

 FREEDOM TO
COLLABORATE
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Free software: \What is Copyleft?

» «In the GNU project, our aim is to i
give all users the freedom to |
redistribute and change GNU
software. If middlemen could strip
off the freedom, our code might

have many users,” but it would not
give them freedom. So instead of
putting GNU software in the public
domain, we “copyleft” it. Copyleft
says that anyone who redistributes
the software, with or without
changes, must pass along the
freedom to further copy and change
it. Copyleft guarantees that every
user has freedomy.



What%20is%20Copyleft%252525252525253F
What%20is%20Copyleft%252525252525253F
What%20is%20Copyleft%252525252525253F
https://www.gnu.org/gnu/thegnuproject.html

AlSA: denouncing contraddictions (some
examples)

* Promoting open science without weakening or eliminating
intellectual property

* Promoting technology transfer from public research to the
market without addressing the consequences of the

privatization of knowledge and social costs (including in terms
of human lives)

* Promoting exclusive control by the national state over digital

cultural heritage in the public domain while proclaiming the
principles of open science

* Promoting espionage in universities while proclaiming respect
for autonomy and the protection of personal data



https://aisa.sp.unipi.it/chi-siamo/
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AISA: Diritto di ripubblicazione in ambito scientifico
(2016)

Proposta di modifica alla legge italiana sul diritto
d’autore

* From secondary
p u bI i Cati O n ri g ht to ri g ht gll;t':i 4c|2ir—i?tiisc$)Lr.l:eZS:ip;:l:th;lsle,r:.iZGiz)B, Protezione del diritto d’autore e di
to Open SCientifiC 1. L'autore di un’opera scientifica che sia il risultato di una ricerca

. . interamente o parzialmente finanziata con fondi pubblici, come un
ubllcatlons articolo, una monografia o un capitolo di un libro, ha il diritto di
p riprodurre, distribuire e mettere a disposizione gratuita del pubblico la
propria opera nel momento in cui I’editore I’abbia messa a disposizione

gratuita del pubblico o dopo un ragionevole periodo di tempo,

comungue hon superiore a un anno, dalla prima pubblicazione. L’autore

rimane titolare di tale diritto anche qualora abbia ceduto in via esclusiva i

diritti di utilizzazione economica sulla propria opera all’editore o al

curatore. L’autore nell’esercizio del diritto indica gli estremi della prima
edizione, specificando il nome dell’editore.

2. Le disposizioni del primo comma sono di ordine pubblico e ogni
clausola contrattuale che limiti il diritto dell’autore & nulla.
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AlISA: Per un vaccino anti Covid-19
aperto a tutti (2021)

 «Universities and research

institutions could finally be
encouraged to collaborate in
order to make available to
everyone—all Italians and all
human beings—the knowledge
and technologies necessary to
produce a new vaccine, in fair
competition with multinational
pharmaceutical companies,
based on principles rather than
products»

AISA

Associazione italiana per la promozione della scienza aperta

Associazione Organi Statuto v  Attivita v Notizie Politiche Seguici Scrivici Sostienici Mappa del sito  Privacy i3

Per un vaccino anti Covid-19 aperto a tutti

Pubblicato il 14 Febbraio 2021, aggiornato il 13 Marzo 2021 da AISA

1. Cooperazione invece di competizione

Notizie di stampa riferiscono di centri di ricerca italiani che stanno studiando I'elaborazione di un nuovo
vaccino anti-COVID-19. Alcuni di questi centri appartengono a universita o enti di ricerca pubblici che fanno
capo allo Stato e sono finanziati dal contribuente. In una situazione pandemica, continuare a costringerli a
reinventare la ruota in nome del culto del brevetto e della competizione intestina non & soltanto inefficiente: &
letale. Occorre trovare il modo di farli cooperare, nell’interesse dell'ltalia e dell’'umanita.

2. Un vaccino libero

Qualche giorno fa il ministero dell’universita ha pubblicato il Programma nazionale per la Ricerca 2021-2027,
che contiene anche alcune dichiarazioni a favore della scienza aperta (§ 3.5.1). In un paese in cui il dire &
sempre stato piu facile del fare, universita ed enti di ricerca potrebbero finalmente essere incoraggiati a
collaborare per mettere a disposizione di tutti - di tutti gli italiani e di tutti gli esseri umani - le conoscenze e
le tecnologie necessarie a produrre un nuovo vaccino, in una concorrenza leale, sui principi ancor prima che
sui prodotti, con le multinazionali del farmaco che, grazie ai brevetti, hanno potuto costruire un sistema
fondato su un’artificiale - e mortale - scarsita.
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Articoli recenti
Video dell’audizione AISA in Senato (5 ottobre
2021)

“La borsa e la vita. Scienza aperta e pandemia”
URL della conferenza del 14-15 ottobre

“Una procedura di normazione anomala ed
opaca”: audizione dell’AISA per le Commissioni
Il e VIIl del Senato della Repubblica

Premio per tesi sulla scienza aperta 2021
assegnazioni

Nuova lista di discussione pubblica dell’AISA

Convocazione dell’assemblea annuale dei soci
AISA

“La borsa e la vita. Scienza aperta e pandemia”
(14-15 ottobre 2021, in teleconferenza)

“Una procedura di normazione anomala ed
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AlSA: libera riproduzione delle immagini
dei beni culturali (2023)

» «For these reasons, AlSA calls
for an immediate change in AISA
ministerial policies towards total
and absolute liberalization,
without the payment of fees, Of et rosero caso- prescente
the reproduction and reuse for
scientific purposes of Italian
cultural heritage assets. AISA
also calls for an amendment to

the Cu tural He.ritage COde in AIMinistrode‘lla.CuIturadeIIaRepubblicaltaliana
Or-der: to eStabIISh by IaW the Gennaro Sangiuliano

principle of free reproduction and

reuse Of CUIturaI herltage for al Ministro dell’'Universita e della Ricerca della

scientific purposes.». o i e


https://aisa.sp.unipi.it/wp-content/uploads/2023/04/AISA_lettera_aperta_Immagini_Beni_Culturali_2022.pdf
https://aisa.sp.unipi.it/wp-content/uploads/2023/04/AISA_lettera_aperta_Immagini_Beni_Culturali_2022.pdf

AlISA: servizi segreti, sicurezza e
universita (2024, 2025)

* « The imposition, in the
university and public research
sectors, of an obligation to OJ
cooperate [with intelligence
agencies] in connection with
the disclosure of information

AISA

Associazione italiana per la promozione della

i n d erog ati O n from Se Cto ral Afsociazione Organi v Statuto v Attivita v Notizie Politiche Seguici Scrivici
confidentiality rules is a cause
fOr CO n Ce rn ». Ricerca pubblica, servizi segreti: il ddl sicurezza e

I'universita

Pubblicato il 15 Dicembre 2024 da Maria Chiara Pievatolo
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