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Parody: the last line of defence...

Fresh Memes from the minds of BrainCheese

*... In an authoritarian JIMMY KIMMEL
world




Scope

* The legal problem underlying the conflict
between parody and copyright does not
necessarily have to be formulated in terms of an
exception to the exclusive right, but can be
framed in light of the originality of the work of
authorship



Outline

1. Parody as autonomous work: the legacy of
D’Annunzio v. Scarpetta

2. Parody as exception: a recent case (Zorro)

3. Conclusions: is the ltalian experience relevant for
other legal systems (e.g. France)?
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Parody as autonomous work: the
legacy of D’Annunzio v. Scarpetta



Italian copyright law (legge autore
1941/633 |.d.a.)

* The law currently in force, even after Directive 2001/29
Infosoc, does not have a general exception for parody

* The closest exception is Article 70 of the |.d.a (quotation
exception)

* Art. 21 (freedom of expression) and 33 (freedom of the
arts and sciences) Cost.



D’Annunzio v. Scarpetta (1908)
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D’Annunzio v. Scarpetta (1908)
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Trib. Napoli D’Annunzio v. Scarpetta
1908

» Parody, understood as a burlesque disguise of a
serious work, is an autonomous, independent,
and lawful work that can never be grounds for
punishment in the form of counterfeiting



Benedetto Croce

* |[n parody formal similarity
corresponds to a changed
spirit: for example, the tragic
spirit changes to the comic
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Tamaro v Luttazzi

SUSANNA
TAMARO

Va’ dove ti porta
il cuore
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Daniele Luttazzi

Va’ dove ti porta
il clito
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Trib. Milano 1996 Tamaro v Luttazzi

* Article 70 of the Italian Copyright Law on the
exception of criticism and discussion is
inapplicable to reproductions of the parodied
work contained in the parody, as they derive their
legitimacy not from the exception to the exclusive
right but from the legitimacy ab origine of the
parody



Zingara (1969) vs. Prendi questa mano,
zingara (1996)

 Zingara (Albertelli - * Prendi Questa Mano,
Riccardi) Zingara (De Gregori)

* «Prendi 1 questa 2 * «Prendi 1 questa 2
mano 3, zingara 4, mano 3, zingara 3

dimmi 5 pure 6 che 7 dimmi 4 pure 5 che 6
destino avro 8» futuro 7 avro 8.



Cass. 19 February 2015, n. 3340
(Zingara)

* With regard to the plagiarism of a musical work,
the reproduction of a fragment of one song in
another does not in itself constitute an act of
plagiarism.



Cass. 19 February 2015, n. 3340
(Zingara)

* [t is necessary to ascertain whether the fragment,
Inserted into the new text, retains an identical
poetic-literary meaning or whether, on the
contrary, it clearly and distinctly highlights a
semantic difference and a different artistic
meaning compared to that which it had in the
previous work
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Parody as exception: a recent
case (Zorro)



ZOrro case
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Cass. 30.12.2022 n. 38165 (Zorro)

- Parody must respect a fair balance between,
on the one hand, the intellectual property right of
the copyright holder on the work and, on the other
hand, the freedom of expression of the author of
the parody;



Cass. 30.12.2022 n. 38165 (Zorro)

*in this sense, the reproduction of protected work
may be justified within the limits inherent in the
parodistic purpose and provided that the
parody does not prejudice the interests of the
owner of the original work, as is the case
when it competes with the economic use of

original work
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Conclusions: is the [talian
experience relevant for other
legal systems (e.g. France)?



Conclusions

* [talian experience represents a model to be taken
iInto consideration in other legal systems (e.g.
France) where the legal problem of the conflict
between parody and copyright tends to be
formulated in terms of exceptions to exclusive
rights
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